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The Honorable Marjorie Margolies-Mezvinsky
U. S. House of Representatives
1516 Longworth House Office Building
Washington, D.C. 20515-3813

Dear Congresswoman Margolies-Mezvinsky:

Thank you for your recent letter expressing concern about
the regulatory burdens imposed on operators of small cable
television systems under the Commission's rate regulations.

The Cable Television Consumer Protection and Competition Act
of 1992 specifically requires the Commission to:

design such regulations to reduce the administrative
burdens and cost of compliance for cable systems that
have 1,000 or fewer subscribers.

When the Commission adopted its initial rate rules in April
of 1993, it incorporated several provisions that were designed to
relieve the administrative burdens the rules had created for
small systems. The Commission came to recognize, however, that
further consideration of this problem was needed. Consequently a
Further Notice of Proposed Rulemaking was issued to solicit
comment on how the rules might be improved in their application
to small systems and an administrative stay of the rules was
issued until that review could be completed.

On February 22, 1994, new rules were adopted for the
industry as a whole and for small systems in particular. The
Commission concluded that some immediate additional relief for
smaller systems was warranted and that further proceedings would
be needed to finally fit the rules to the circumstances of small
systems. ~ have enclosed several releases that describe the
changes that the Commission has adopted.

The changes are of two types. First, there is relief that
is purely administrative in nature, 1,~" is designed to address
the paperwork burdens that the rules created. Under these
revised rules certain systems may avoid the need to engage in
complex calculations to develop reasonable rate level
justifications. Other systems are permitted to average the
necessary financial data on a company wide basis so that
individual calculations are not needed to develop the required
"at cost" equipment and installation charges for each franchise
area.
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Second, the general requirement that the industry reduce
rates by the so-called competitive differential (the estimated
difference in rates between competitive and noncompetitive
systems) does not apply to certain small system operators. For
this purpose a small system operator is defined as having 15,000
or fewer subscribers on a company wide basis. These systems,
during a transitional period while further cost studies are
undertaken, will not have to reduce rates by the new 17%
differential. In addition, small systems and the industry
generally will not have to reduce rates below the "benchmark"
level established in the rules during this transitional study
period. They may, however, be required to forego certain
inflation based adjustments during this period.

I recognize that the operators of small cable systems had
hoped for either a total exemption from the rules or for much
more drastic relief. The Commission, however, has had to strike
a balance that is sensitive to the special situations of these
systems yet still protects their subscribers. These subscribers
need the protection of the Cable Act and our rules just as much
as subscribers to large systems.

Sincerely,

Reed E. Hundt
Chairman

Enclosures
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Cost of service proceedings aaay be elected by cable
operators facing uau.ually higb c:oees. Tboae operator. will have
their rate. based OD their allowable costs, in a proceeding based
on principles si.tlar to thos. that govern cost-baaed raee
regulation of tel..bae COIIpaDie.. t1Dcler this _ehodology, cable
operators may recover, through the race. they ehaJ:'ge ~or

regulatad cable MJ:Yic., their normal operating expens.. and a
reasonable return CD iDYe.e..nt.

February 22, 1994
Implementation of Sections of the Cabl. Television Consumer

Protection and Competition Act of 1992;
Repor~ and Order and Further Notice of Proposed Rulemaking

MM Docket No. 93 -215 ,
- \ '.'

r"., ., , .. ut'OIloC'.~Of~'".,.... ,,__ "'" '••1 Of. e-....._ OtIM<
CO"'''ft.. I.' oft.c.,..,tOft SoN WCI. 'CC 515' 10 lei ,0 C C.IC .

aW ",.~MJ: IqywlpsSr '1;'.""": To be
incluc:led ..,.::e~ in .ervice,· the largest cc.pollent of
the ratebaa, pl_C _t be used. and useful in the provi.ion of
regulated cable ..nice, aDd IlUst be the result of prudent
investment'. t7Dder theee standarcU, the plallt IIIU.C dirtICtly
benefiot the subacriber and may not include imprudene, fraudulent,
or extravagant outlays.

Mpdified Q[iqioal Colt VJ.1UAt.ign: Plant in service will
generally be valued at its cost at the time it was originally
used to prOVide regulated cable service. In order to permit a

The Commission today announces its adoption of interim rules
co govern cost of service proceedings initiated by cable
operators. The Commission anticipates that most cable operators
will set rates by applying the revised competitive differential
approach announced today, rather than through the cost of service
approach. It recogniz~., however, that the cost of service
-approach may be appropriate for sc.e operators. The interim cost
of service rules are carefully designed to ensure that
subscribers are charged reasonable rat•• , and that cable
operators have both the opportunity for adequate recovery, and
incentives to upgrade their systema and introduce new services
and capabilities.
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slmplified mechod of case valuaeion in the case of systems that
were acquired by the current operator, plant may be valued at the
book cost of tangible assets and allowable intangible assets at
the time of acquisition.

Excess Acquisition CQst§: Acquisition costs above book
'J"a l:.le are presumptivel y excluded from t:he rar:ebase. The
2omm:ssion believes that, in most: cases, excess acquisition costs
such as "goodwill" re9resent the value of the mono901y rer:.ts tr:e
acq~l=er hoped co earn durlng the period when the cable system
~as effectively an unregulated monopoly. These monopoly rents
would not be recoverable from customers where effective
compet:cion exists, the touchseone for rate regulation under the
Cable Act. The Commission also recognizes that there may be
situations where operators could make a cost-based showing to
rebut a presumption of excluded acquisition costs. ~he~

Commission will consider such showings under certain ~:

circumstances.

Additions to Original and Bogk Cg.,s: Some costs incurred
after original costs and some intangible, above-book costs may be
allowed. For example, cable operators may have incurred start-up
losses in the early years of operating their systems. The
Commission will permit- reasonable .tart-up 10•••• to be add.d to
original costs recoverable by the operator, limited to 10••••
actually incurred during a two-year start-up period and amcreized
over a period no longer than fifte.n year.. c.reain other
intangible acquisition costs above book value, including costs of
obtaining franchise rights and some start-up organizational coses
such as costs of c:u.tOftler lists, will alao be allowed. Oth.r
intangible acqui.itioa cost. will be pr.au.ptively disallowed.
Carriers may challeDge this pr.su.peiOll, however, by showing a
direct relationship between the costs incurred and benefits to
customers.

Plant. qp4flr orrrym;\QA: Valuation of ·plane UDder
construction- will uee a traditioaal capitalizaeion ..tbod.
Onder thi. approadl, plat under c~ructiOG ia exc:lw!ad freta
the rat.ebase. The CIIf...tor c.pieal~a.. All a11owazac.for fUDCb
used during coutz'UCCiaa (U'UDC) by 1ac:lwUDI. it ill the ceNt of
construction. ..... plat i. plac_ lato Hnic:., the regulaeed.
poreion of t.ba c:oee of COIUItruc:eiOD, iDclud1Dg AI'tJDC, i. included
in the rat.baM ~. zrec:overed throu9h deprac::iation.

CUb Jipnt. £=1'11: "The C~••iOft expece. to allow
operators flexi1::tility in choosing a Mt!lod O~ 4et.miDi.ng the
costs of funding day·to·day operatioaa, a••.aod1ad in cash
working capital. Bec:auae caDle operators geurally bill for
regulated services in advance, the C~••ioQ will pres~ zero
cash working capital. Operators may use oae of several metbodl
for overcoming this presumption, including the Simplified Method
for eelephone carriers in Section 65.820(e) of the Commission'S
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Rules.

Other Costs - Excess Capacity. Cost Overruns. and Premature
Abandonment: A cable operator may include in the ratebase excess
capacicy that will be used for regulated cable service within one
year. Cost overruns are presumpcively disallowed, but operators
~ay overcome chis presumpc~on by showing chac ~he coses were
p~~de~~~y :ncurred. Coses associaced wi~h premaeure abandonment
of plane are recoverable as operacing expenses, amorclzed over a
term equal to the remalnder of the original expeceed life.

Permitted Expen•••

Ocerating Expenses. The Commission adopts sta~~ards that
will permit operators to recover the ordinary operaclng,expenses
lncurred in the provision of regulated cable services ..,

Depreciation. The Commission will not prescribe cable
system depreciation rates, but will evaluate the reasonableness
of depreciation rates submitted by cable operators.

Taxes. Corporat~ons may include an allowance for income
taxes at the statutory rates in their cost ot service showings.
Subchapter S corporations, partnerships, and sole proprietorships
may also include an allowance tor taxes based on earnings
retained in the regulated tirm.

Rate 0 f aetUZ'Jl

The Commission escablisbes an interi. iDdustry-wide rate of
return of 11.25' for presumptive us. in cable cost of service
proceedings. It solicits comment on whether this interim rate
should be made permanenc .

..~. a...10ll_t: ... Co.~ S1Ippozot:

Acjs;.;!. 's.ZiEssEPS;,: ~ eel i ••101l adopt. a ..I••IY
list ot acCOWlt.s, .. require. eMl• ..,.c- operator. t.o _I0rt
their cost of ..-rice .tudi.. with • rtlf!ll!J:'t'\of .their ~.,
expea_, &lid iIIY..I ••at. pur.....t to tblit list of aC:COIIIlt.. The
Cca.i••iOll al.- decicIe8 to ••tablisb., aft.r fuJ:1:her stepa
de.cri~ 1D eM 'UlSlaer Igc;ic., • UDifon syat_ of aCCOWlts for
cable operaton. 'rba. uni,fora sy.t_ of aC:COW1ts will apply only
to operatora tbat elect to s.t rates ba... oa • co.t of ..rvice
showing'. A uaifoZ'll ay.tUl of acc:ouau will easur. that operators
accUrately &ad consistently record tbelr revenue., operatiDg
expenses, d.preciation expezw.s, and i.nve.taent. In ruc:hing
this decision, the Commis.ion not.. that ac:counting recorda will
serve as the principle source of info~tion on cable operators
that elect cost of service regulation and a uniform system will,
therefore, help keep variations in accounting practices trom
unduly complicating cost of service proceedings.
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~osc Allocation Requirement.: The Commission adopts cost
allocation rules that require cable operators to ass1gn or
allocate all costs and revenues identified in the summary level
accounting form either ~o the equipment basket or to one of five
service cost categories: basic service actiVities, cable
programming servlce actiVities, other programming service
act~vltleS, other cable activl~ies, and noncable activ+ties. To
:~e exte~C possible, costs must be directly assigned to the
:acegory :ar ~hlCh the cost 1S incurred. Where direct assignme~:

~s noe posslole, cable operators shall use allocation standards
~~corporated 1n current Section 76.924(e) tf) of the Commission's
rules.

Affilia~ed Transactions: To keep cable system operators
from engaging in improper cross-subsidization, the Commission
adopts rules governing transactions between cable op~rahors and
their affiliates. ~

Procedural Requir..-nt.

Threshold Requirements for a Cg,t of S'rvice Showing: There
are no threshold requirements limiting the cable systems eligible
for a cost of service.. showing, except for the two-year filing
interval described below.

Hiscor~c T••t Xe.r: Cost of ,.rvic. showing. shall be b.sed
on a historic test year, adju.ted for kDown and ....urable
changes that will occur during the period when the propo.ed rates
will be in effect. The test year ,bould. be the l ••t nOZ'1l&l
accounting period. In the ca_ of DeW aywt_ for which no
historic data i. available, a projec:t4ld. t ••t ~ar may be u.ed;
the assumptions on which the projeceed te,e year are ba.ed will
be subject to careful scrutiny.

Co,t of SVXi.ge filiM IACenal: After rat., are .et under
a cosc of s.rvice approach, cable operator...y I10t file a new
cost of service .1Iowi.Dg' to jWltity new rat.s tor two years ab.ent
a showing of special cirCUlUe&Dc~~.

CO,;, 9' len'. rpm: Tha c: i ..tOIl acIoptoa a to~ to be
u,e by cable~ .u:iDg' eo« of Hi:vic:e abowiDp. The
Caa.i..siOll acac.. t:IIac this fOnl will be made available
electronically .. 800D as possible.

SaEdeN. OnnL..: In individual cue., the Co-tia.ion will
con~ider the Deed for special rate reli.f for a cable OIMrator
that demonstrate. that the rat.s ,.t by • eo.t of service
proceeding would coaatitute confiscation of inve.tment &ad that
some higher rate would not repre,ent exploitation of cu.tomers.
The operator would be required to ,bow that unless it could.
charge a higher rate it would be unable to maintain the credit
necessary co operate and would be unable to atCract investment.
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The operator would also be required to show that its proposed
rates are reasonable by comparing them to the rates charged by
similar systems. In considering whether to grant such a request,
the Commission will consider the overall financial condition of
the cable operator and other factors, such as whether there is a
~ealistiC threat of termination of service.

Small System.

7he Commission adopts an abbreviated cose of service form
:~r use by small systems, to reduce the administrative burdens at
cost showings for small system operators. The information must
be certified by the operator as correct subject to audit by the
Commission. The Commission solicits comments on the pOSSibility
of exempting small systems from uniform system of aCCpu~ts

. \'\
requ~rements. '.

Streaalined Co.t Showing for Upgrade.

The Commission adopts a streamlined cost showing for
upgrades. Under this showing, operators would be permitted to
adjust capped rat•• by the amount of the net change in costs on
.account of the upgrade-. Operators must reflect in rates any
savings associated with upgrades and must apply cost allocation
rules applicable to cost showings generally.

'1'h. IDCeDciv. tJpgTaet. P1Ul

The Commi.sion announce. an experi..ntal incentive plan that
provides suc.cribers with assuranc.s that rate. for current
regulated service. will not be increaeed to pay for upgrad.. that
are not needed to provide their current .ervice. and provicles
cable operators with incentive. to upgrade their syst_ and
offer new service.. Specifically, openton will be qiven
substantial rate flexibility for aa.e establi.bed period of time
in setting rate. for Dew .ervice.. Opentor. that eleet to
operate under thi. plan will ca.a1t to ·_intaill!A9 rat•• for
their current regulated ..rvice•• ~~luc1ing- the ba.ic ..rvice
tier, at their~ 1..,.1. Operator. also vill corrit to
maintainiDg at l...e tile _ 1..,.1 .ad ~ity of ••rnce.
including the· p~op_ quality of their cuzTeDc regulated
service••

Operac:on ..c~ C~••iOl1 approval before ••tting rate.
for new .eZ'Y1c:ea ,..._t to the plan. Hew s.rvice tien
compti.ed of new p~ng •• well .s new functions that can be
used with exi.tiDV tier. are eligible for this plan a. long aa
they are available and chargeable on an unbundled b••i. from
existing services.

The plan seek. to give cable operators a strong incentive to
invest in their networks and increase the services they offer to
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customers. This incentive is generated by giving the operator
broad flexibility in setting the rates for these added services
and capabilities. If the operator invests wisely and introduces
services that meet customer needs, it gains the opportunity to
achieve higher profits. The plan is intended to help achieve the
Cable Act'S goals of setting rates similar to those in
competitive markets. As in competitive markets, customers are
protecced from monopoly rates for established services, bue
enc~e?~eneurs ~ho successfully introduce new produces or improve
(he ef::ciency of their operations are rewarded through hlgher
profits.

The Commission will entertain requests from operators
seeking to use the plan on an experimental basis, and seeks
comment on whether the plan should be made permanent~ The
Commission will accept proposals from operators as df t~e
effective date of its cost rules.

Further Notice of Proposed Rul-xing

Pending completion of cable system cost studies and the
development of experience through the cas.-by-case evaluation of
complaints, the Commission is adopcing the current rules on an
interim basis. The Commission seeks comment on whether the rules
should be adopted as permanent.

Among other i.sue., the Com-ission seeks comment on whether
ll~2S' is an appropriate rate of retum aDd 011 whether it should
adopt an average cost schedule approach for _11 .YII1:.., and
possibly for larger systema as well. The CO 1••iem delegate.
authority to tn. cable Services lureau to obtain decailed cost
information froa cable operators to help ex88iae chi. approach.
The Commis.ion al., ...ks further data, aaal,.i., and cOlDent on
whether to include a productiVity factor in addition to an
inflation factor in the benchmark/price cap fo~la. Based on
the current record, the Commission propo... a 2' productivity
factor.

The unifol'll ~_ of accCNll~-Prel,••• "y the CO_i••ion in
the ruu,Mr .1. 1a clerived in pa&'Cf~ tM ay8C_ C1U'ftDtly
u.ed by the Co ..... for t.l..... CJ.....i .. (_ Put 32 of
the cantma-I

• nJ,ee), but the Ca.1M101l ••a co .illplify
tho.. rul..-,,, .talc~ to th.c_le iAduatry. The Cae.i.sion
requ••ca tJIaC tn-.czygroup. work with C=••j ..loD .taff to
develop a ..., .... uaifo%'1D ,ayste. of accounts, with a view
towards completloa of a tentative propomal wltbin 110 days. The
Commi~.ion will thea solicit comments fro- inter••ted parei.s on
the proposed unifor1ll system of accounts before adopting a final
version.
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EXECUTIVE SUMMARY

February 22, 1994
Implementation of Sections of the Cable Television Consumer

Protection and Competition Act of 1992;
Report and Order and Further Notice of Proposed Rulemaking

MM Docket No. 93 -266 '\ \'
.i

The Commission today adopted a Second Order on
Reconsideration. Fourth Report and Order. and Fifth Notice of
Proposed Rulemaking in MM Docket 92-266, Implementation of the
Rate Regulation Provisions of the Cable Act of 1992. The Second
Order on Reconsideration modifies, among other things, the
Commission's previous benchmark approach for determining initial
rates of regulated cable systems. The Commission's revised rules
will better ensure that consumers are offered regulated services
at reasonable rates, and will provide incentives for cable
operators to launch new program services and invest in advanced
technology. ~he modified rate regulations will apply to
regulated rates in effect on and after the effective date of the
new rules; regulated rates in effect before that date will
continue to be governed by the old benchmark system.

The .evised Competitive D1ffereDtial

The Commission's revised competitive differential is based
on a strengthening of its statistical aDd economic model for
estimating the difference between rate. charged by noncc.petitive
systems and syat... subject to-eftective cc.petition,- a. that
term is defined in the 1992 cable A7ct. '!'he Co_t ••ion'. lM:M1el is
baaed on a survey of induatry rate. coDduc1:ed.by Co i ••lon .taff
in the winter of 1"2. The cOllp8titlve 'differ.atial repreaents
the Coaais.ion'. beat determination of the average UIOWlt by
which the rate. charged by a cable operator not subject to
effective cOllpetition exceed -reasonable- rates.

In response to ca.nents made by petitioners on
reconSideration, and 'upon further analysis by the staff, the
Commission significantly improved its statiseical analysis of the
1992 survey results. This effort has resulted in a revised
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benchmark formula that is both more accurate and more
sophisticated. The revised benchmark formula will be used to
help estimate the competitive differential and to determine which
noncompetitive systems are covered by the phased _mplementacion
program described above.

In addition, the Commission revised its economic analysis to
better evaluate the record evidence concerning the rates charged
by the three types of systems Congress deemed subject to
effective competition (i.e., systems with penetration rates of
less than 30 percent, systems that face actual competition, and
systems operated by municipalities). In the Rate Order adopted
in this docket last April, the Commission computed i~e "
competitive differential by simply averaging the data f@F all of
the systems that meet this statutory definition. On
reconsideration, the Commission determined that the 1992 Cable
Act required it to "take into account" the rates charged by the
three different types of effectively competitive systems in
determining reasonable rates, but did not require it to use the
methodology adopted last spring. In addition, the Commission
determined that its previous methodology understated the
competitive diferential by weighing systems on the basis of the
number of systems, rather than by evaluating which type of system
best illustrates a competitive price.

Under the revised approach for determining the competitive
differential, the Commission computed, and consid.red, the
competitive differential for each of the three types of systems
deemed subject to effective competition. After analyzing the
various characteristics of the three types of effectively
competitive systems, and exercising its expertise and discretion,
the Commission determined that the best estimate of the average
competitive differential is 17 percent.

The Commis.ion will issue fo~ upon relea.e of "he Order
for use in applyiDg the revised cb.petitive differential to rates
of regulated cable sy.t.... It al.o vill help operator. apply
the r.vi.ec:l benc'=:nrtc fomula by makinq cable Service Bureau
staff available to aaawer questions and by distribution of a
computerized spr.ad sheet.

hz't:her Ca.petitive Rate aollbac:k.

gnder the C~ission's revised benchmark regulations,
noncompetitive cable systems that have become subject to
regulation will be required to set their rates at a level equal
to their September 30, 1992 rates minus a revised competitive

(over)
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differential of 17 percent. Cable operators who seek to charge
rates higher than those produced by applying the competitive
differential may elect to invoke cost of service procedures the
'~ommiss: )n also adopts today in a separate action.

Al~hough all noncompetitive systems will potentially be
subject to the new competitive differential, the Commission has
adopted a phased implementation program which will give it more
time to evaluate whether certain noncompetitive systems have
lower than average competitive differentials. These systems
include noncompetitive systems with relatively low prices
(defined as systems whose rates would be below the tanchmark
after subtracting the 17 percent competitive differe~tial from
their September 30, 1992 rates or reducing their rates ~o the new
benchmark level). The phased .implementation program will' also
apply to systems owned by small operators (defined for this
purpose as operators serving a total subscriber base of 15,000
or fewer subscribers and that are not owned or controlled by
larger companies) . .

While the Commiss"ion collects additional cost and price data
about the low priced and small operator systems, such systems
will not be required to reduce their regulated rates immediately
by the full competitive differential. Rather, implementation of
the full diffe~ential will be stayed pending completion of the
Commission's'cost inquiry. At the Salae time, to protect
consumers while the cost studies are being conducted, a system
subject to phased implementation will be r~ired to calculate
the extent to which its rate reduction falls short of 17 percent.
This reduction "deficit" will then be offset against any
inflation adjustment pending completion of the cost studies.

The Price cap GoYenLing cable S'J."Yice bee.

Calcul,tion of '¥tlmal CO,t,. In addition to revising the
benchmark fo~la aDd the competitive diff.rential us.d in .
setting initial regulated cable rat•• , the coppi.sioa adopted
rules to siJlplify the calculatiODl Wled t~adjWlt tho.. rates for
inflation aDd ext.raal costs in the futur.. UDder current rules,
operator. may adjU8t their regulated rate. annually by inflation
and up to quarterly by the net change in external co.ts. Any
change in external co.ts must also be mea.ured againat inflation
and adjusted for the corrected inflation rate. To simplify these
rate adjustments, the Commission has separated the inflation
adjustment from the external cost adjustm.nt. This refinement
will reduce the administrative burden as.ociated with seeking a
rate increase. A form to be released with the Order will set
forth the specific steps for making these calculations.

I
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Copyright and pole Attachment Fees. The Commission also
determined to treat increases in compulsory copyright fees
incurred by carrying distant broadcast signals as external costs
in a fashion parallel to increases in the contractual costs for
nonbroadcast programming. The Commission will not, however,
accord external cost treatment to pole attachment fees.

"A La Carte" Packages

The Commission also revised its regulatory treatment of
packages of "a la carte" channels. In its April 1993 Rate Order,
the Commission exempted from rate regulation the price of
packages of "a la carte" channels if certain conditidns\were met.
On reconsideration, however, the Commission determined tnat its
rules governing the provision. of "a la carte" channels in a
package should be refined to better ensure that the marketing of
channels in this fashion is designed to enhance subscriber choice
rather than evade rate regulation. When assessing the
appropriate regulatory treatment of "a la carte" packages, the
Commission will consider certain factors, among other
considerations, that would suggest that packages should not
qualify for non-regulated treatment, including : whether the
introduction of the package avoids a rate reduction that
otherwise would have been required under the Commission's rules;
whether an entire regulated tier has been eliminated and turned
into an "a la carte" package; whether a significant number or
percentage of the "a la carte" channels were removed from a
regulated service tier; whether the package price is deeply
discounted when compared to the price of an individual channel;
and whether the subscriber must pay significant equipment or
other charges to purchase an individual channel in the package.
In addition, the Commission will consider factors that will
reflect in favor of non regulated. treatment such as whether the
channels in the package have traclitioaally been offered. on an .. a
la carte" b_sis or wbether the 8Ub8criber is able to ••lect the
channels that cOllprise the "a 1a carte- package. " A la carte­
packages which aze fOU11d to evade rate regulation rather than
enhance subscriber cboice will be treated as regulated tiers, and
operators eas-giDg in such practice. may be subject to
forfeitures or ot~r sanctions. This process will be conducted on
a case-by-case basis.

The Commission also lifted the stay of. rate regulation for
small cable syste., which were defined. as all systems serving
1,000 or fewer subscribers. Thus, as of the effective date of
the Commission'S new rules, noncompetitive, small systems will be

(over)
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subj ect to rate regulation. (The Commission will entertain
requests for extensions of time to comply if operators of small
systems meet certain showings requirements). To reduce the
~egulat~ry burdens, particularly the equipment cost calculations,
that race ~egulation imposes on small systems, the Commission
also adopts cwo types of administ=at~ve relief :or small systems.

First, the Commission suspended, pending development of
average equipment cost schedules, the requirement for Unbundling
equipment and installation charges, and permitted a simple
across-the-board reduction ir., each individual regulated rate
separately billed by the operator. This relief allow~ operators
of such systems to reduce their overall rates and the raee for
each regulated component (programming or service) by the revised
competitive differential, without the need to complete a Form 393 )r
or to prepare a cost-of-service showing. This administrative
relief is available to independently owned small systems and
small systems owned by small operators. The Commission defined a
small operator for purPoses of obtaining administrative relief
as an operator that has 250,000 or fewer total subscribers, owns
only systems with fewer tha~ 10,000 subscribers each, and has an
average system size of 1,000 or fewer subscribers.

Order, the C~ssion also adopted
rates when channels are added to or
This methodology is similar to the

the Third Further NPRM.

(over)

Second, the Conunission decided to permit larger operators of
small systems to use the average equipment costs of its small
systems in setting rates in individual franchise areas. The
Conunission defined a larger operator of small systems as one that
owns more than one cable system, one of which has 1,000 or fewer
subscribers, and is not a small operator as defined above.

The Commission also determined that it would later provide
additional administrative relief for ...11 syate.. by developing
an average equi~t cost schedule that can he Wled by all ...11
systems to unbundle their equi~t aDd installation revenue. and
rates. The cost sdliedule will be ba••ct Oil iDdutry-wide figure.
derived, fro. the 0; :I.sion's cost surYey\ (to be CODducted over
the next-~twelva to eighteen IIIOD.ths.) SUCh a scbedule will
ultimately be ..de available for use by all operators as part of
the Conunisaion's efforts to simplify its procedures.

~j..taeIlt. to capped ..t.s for
AdditiOD and DeletiOD of Cb-nnel.

In the Fourth Repgrt and
a methodology for determining
deleted from regulated tiers.
third alternative proposed in
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In order to determine rates following the addition or
deletion of channels, each operator, after applying the revised
competitive differential, will adjust its per channel rates to
r~flecc the proportionate decrease in per channel rates captur~d

by the Commission's rate survey, based on the total number of
regulated channels. Under this approach, cable system operators
must pass on to subscribers the efficiencies and economies of
scale that arise as operators add channels to their systems.

The Commission also will treat programming costs as external
costs, to be calculated under the methodology described in the
Rate Order as modified by our Reconsideration Orders. Thus,
operators may recover the full amount of programming\expenses
associated with added channels. This will help promote~the

growth and diversity of cable. programming to the benefit of
subscribers, cable operators, and programmers. Operators may
also recover a mark-Up on their programming expenses.

The Commission stated that its methodology will provide a
ready way for operators to determine rates when new programming

. services are added to regulated offerings and will not be unduly
burdensome for subscribers, operators, and regulators. It is
also fully consistent with the revised approach to setting
initial regulated rates, can be used for deletions of channels
and moving channels among regulated tiers as well as for channel
additions, and protects subscribers on one tier from having their
rates raised by changes on other tiers. cable operators will use
an FCC Form, to be released with the text of the Commission
decision, to adjust capped rates when channels are added to or
deleted from regulated tiers, and to make external cost and
inflation adjustments.

Ujuac!Dg C&pped "t:ea for cable Sy8t...
~ Nore 1'hul 100 <:ban"el.

Finall~, in the Fifth Hotise:pl 'cner'ed Bp1cr'kips, the
Coamission ...0 ca.sat on whether it .JIou.lcl .stablish a
bencbalark ..thodology.\for adjusting capped rat.. wIleD a cable
system carri•• more tban 100 regulated channels, and if so, what
that methQdology should be.
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Executive Summary

THIRD ORDER ON RECONSIDERAnON IN CABLE RATE REGULATrON
AND TIER BUY-nmOUGH PROCEEDlNGS • ,

\ \
(MM DOCKET NOS. 92-266 AND 92-262) ,

Today the Commission adoped a Jbjrd 0nMr AI 'F!Widcrarjng in MM DOcket Nos. 92­
266 (Race Regulatioa) IIId 92-262 (Tier BuY-lbrouP ProvisioGs). Implemenwion of
Sections of the Cable Tetevisioo Consumer Profectioa IDd Competition Act of 1992.

1. .The 1992 Cable AJ:t provides for repl"ioo of CIIbIe .-vica wbIIft a cable SYSfelll does
not face "etfecti¥l CC.. I...... IDd die AJ::I. ,.......... specific: resrs for d••rmipm,
wbich systems face~~ n. ftarII efl'ecQve COIIIpMiI" wbere
tbere is at leal 0.- ......w ..Iddw-l pIOridir dill..:.. at.. SO" of tile
houIeboldJ in die tn.,.. 1'" mI at 1~" of die boa...... in the frm:bise area
subscribe to such altef'Dlfive service(s).

The irem IidoI*ltGday d ...ea. '1 iOll's ndII for d,.,Ei", cbe priIIlate of
effective compecicioIl. • -;AId OD Aprill. 1993. ill cbI fbIowilll ways:

• die , It at~ E 11$r •• ".11 will be Cl3Iuidued OD a
O'DI' lEI he ilk ].IE,d.US. ""'.sabIc:dI...
IMINt ' ..,,'1 dill o«er rnr .. CIO .it,..~ of die 1ar.,1loIda in
die (raM $' r...wllbi illcladld ill dIiI 0 ...... illIG I....;

• SIII.2 .".FA 2 T..... S'III_<SMATV) ..S.DeT....
Recehe 01tIJ (TYIO) ".cribenlaip ill....., bodl be COlI y•

. toward IDI]d. dIIljS -. siace'" senice is geaeraUy available fIom • least
of these compleaaI Miry sources; aDd

-1-



2. This Order clarifies that. for purposes of aU chtee pans of the 1992 Dble Act's
definition of effective competition. housing units that are used sofely for seasonal. occasional
or recreational use should not be counted. Therefore. a system wHl not be exempted from
race regulation as a "low penetration ~ system if me reason for the low penetration rate is that
a large nwnber of the households are unoccupied.

3. With regard to the 1992 Cable Act's requirement thac cable operators have a rate
scrucrure mac is unifonn throughouc the cable system's geographic area. the Order reaches
me (allowing decisions:

.. cable operators may offer nonpredatory bulk discounts to multiple dwelling units
(MDUs) if those discounts are offered on a uniform basis to buildings of che same
size wim conU'acts of similar duration. Rates cannot be negotiated individually with, ,
MDUs: " ~\

.. cable operators' existing contraets with MDUs are grandfathered to d1e extent they
are in compliance with rate regulation; and

.. the unifonn rare saucture requirement applies to all ~se areas. reprdIess of
whether the cable system is exempt from rare repWion because of the preseace of
effective competition. Therefore, a cable operaror c:baqiaa competitive r.- where it
is subject to effective competition is probibir.ed from charIiaI higher rues elsewbere.

4. The tier buy-du'ouP provision of me 1992 Cable Aa probibia cable opemors
from requiJ'inl subscribers to purchase aD)'I.biDI odMIr dIIa dIle bIsic service CiIr in order to
obtaiD access to proprE~offered oa a "-oCt rl or pIr'1N.VInIIl bais. 1111 Older
affirms dw this provisioa applies to all cable s,..., inctudiDI tbose tbat are DOl: subject [0

race regulation.

5. This Order ,.. me foUowiq ar:aoc. W'idl tepid to die procas of eenityinl
local franchisiDIlIIdIariIiII to repWe cable tenice:

• it atfir8 .. ,OJ • staa's eteci_ dill. • dIiI ia ...*,,, .... it
wiU DOt a..-t)lrl.1Ja_ over buic c:abie.m.:a fAl'diliacllllllaridls have
chosea OQ( to .... t 2 alii; :.

• it till C 'p .'s d....-ioa dill In#'OIIi." IIIIboriIia II 'chit to
have 0: ' i•• ".'_ basic I'IMiI _ 41-.owu. dJIc pmceedI from rbeit
fraadlill ... wilt ... COftr Ibe c:osrs of rate~

.• it allows fnKbili.. IIIIborities to Voh'"N'ily widldraw dIeir cenific__ if they
determine dial r.- replIIioD is no~ in ... b.- ...of local cable
subscribers aDl1 tbey have received no considendoa in excbanp for tbeir decision to
decertify;



• it affirms me Commission's jurisdiction over basic rata when a franchising
authority'S certification is denied for lack of JqaJ authority or for failure co adopc
regulations consistent with the Commission's rare rules: and

.. it allows a franchising authority co cure any nonconformance with the
Commission's rules that does nO( involve a substantial or material regulatory contlict
before the Commission revokes itS cenification and assumes jurisdiction.

6. The Order r.aJces the following actions with regard to franchising authorities' basic
rate regulation:

.. establishes procedures Whereby the Conunission will make cost determinations for
the basic service tier. when requested by local franchising authori~ inu effort to

.\

assist franchisiq authorities whose limited resources may preclude conducting cost-
of-service proceediqs;

.. affums franchising aud1orities' right to order cable companies to provide refunds
upon a deremination that basic tier cares are unreasonable;

.. clarifies dill fiucllisiag authorities may deIepce their rare regulation
responsibilities to a local commission or adler subon1iDare emit)', if so audlorizecl by
stare auJior local Jaw;

.. afftrm.s-tbe CCWIIDiuioll's decisioll ... CIbIe apenIDI'S may DOt ... i.arD
sett!emar ...... widl fraacbilial IJllTlnili.... die scope olebe
Commiua's ,.. 1WI'fWioas, bul_.. cbI pIl1ieI may sripnl.- to my fICtS for
which there is I bIIis ill ebe record:

* clarifta_ fnMbiliallIIdIorUiIt lie ...... to requ•• iDfcxmacioG tioIIl
the cable ap.lllr~ pt• .., iIf:Im _ .. II rein Ftty
DeC.'1IY to F "I by .......0'1'" os Poem 393 •
well ",.".. l'Ea' II _.""dIe
Commi ·s pniEh_ COI6t t'it, of'-"""" iIIt'ormIdoIl
by dccemt __ local ..... wiDlO"IJI~ __:

• clariftll _ cbIt frn:bin ..... ctII:»lnd •• pac,•• of aross
reveg VI Qz t' III "IEPdy .-0WQIlI,.. of he biv fees
to cable (I' FFI E .-It troaa die CIIIIi ....-.·5 OIWIy-diminillM ....
.revem.a 1ftIr:et 11 (or illow cable openrors to~ such ovapa,.... fiml
future p&ymeaII);

* reminds fnIIcb·... audIorities dIM cbey may i.... forfeicwes lad ftDa for
violations of tbeir ndeI. orders. or ct.:is~. incIudinl tile failure to rtle~
information. if permitted under state or local law; and

- 3 -



.. modifIeS the Commission's rules co require that cable operators comply with
f~iaa aucborities' requestS for infonnation. as well as those made by the
Commission.

7. The Order ta.lces the following actions with regard to Form 393 (filed by cable
operatOrs with their local franchising authority once that authority has certified to regulate
cable serVIce. and with the Commission in response to a subscriber complaim):

• informs franchising authorities that. if a cable operator fails [0 file a Fonn 393.
[hey may deem the operator in default. find that the operator's rates are unreasonable.
and order appropriate relief. such as a refund and a prospective rate reduction:

.. intonns fra.achising authorities that tbey may order a cable opera~r tQ ,file
supplemental information if the cable opcmor's fonn is facially incomplete or lacks
supporting information. and the franchising authority's deadline to rule on the
reasonableness of the rates will be suspended pending the receipt of the additional
information;

.. prohibits tiliap on anyd1iDc but an offtcial FCC Form 393 or a photocopy, orders
cable operacon dIM: have filed on a aoa-FCC form with the Commission to reftlc on
an official form w1cbin 14 days after die etrecIive daM of this Order. and enddes me
fraochism, audIoriry to similarly order I retIIiIII by a cable operarOf tbIt bas tiled OD

a non·FCC form widlin 14 days from die etrectiw dale of dUs Orcter; aDd

.. remiDds m-biliDI IUIbariIiII dill .., a cIiIcnIiaD to raolve~ or
ambipicill reprdila die ....kaIioe 01_.. I to iDdividuaI
cua","u............ ifelM"•• 011 .,.11. die Commission will defer to the
franchisiJIIlWbDdcy's decision if supported by I reIIOIIIble basis.

8. The 0rdIr ca ' • ro I'IqIIiIe ~. cable opII'IIDlI'S
disclose cosa aDd'_ ..CIIIIe ...-a tar _tipll .,.. oa I fWIioaaI
basis may advenise I rIIIII of ICIIIII toIIJ priceI cWb 'I,. die speciftc ,.. for
each area. "

9. 1_11I'-' ' g ".... pII.a•• ftMiDIII or vioIIdoaI of die
Commiaioa'. r.- .. ' t der bay...... pratIIIiIioa.. u:b u:

-4 -



• cfwlial for services previously provided witboul extra charge
(e.g. rouriDc services. program guides) wUess tbe value of tbal service. as now
reflected in the new charges. was r.aJcen out of their basic rare nwnber when
calculating the reduction necessary co establish reasonable rates.

• assessing downgrade charges for service packages that were added without a
subscrIber's explicit consent.

10. The order recognizes that the 1992 Cable Act provides that the Commission and
the staleS have concurrent jurisdiction to repJare cable OperaEOrs' negative option billing
practices and chat the 1992 Cable Act does ncx preempt the states from regulating those
practices under state consumer protection laws. \ '.\

~,

11. The Order makes the following determinations with regard to equipment and
installation:

.. the rare-settiDg process already reflects prolDOCioaal COllI aDd seuoaal~
costs; therefore. races may not be raisect co reflect such c:osrs; aad

.. no special scbIdu1e for ca1adatioa of dIlIrIa for boaIe wiriDI is -.led wben that
wiring is offered for sale co subscribers upon termiDlQoo of cable service.

Action by the CommiuioD FebI.-y 22. 1994, by 1bird Order on
Reconsideration (FCC 94--->. ChairDDH~ [etc.]

-FCC-

News Media Co "n: Ear. W_ or ,.. SIIIII • (2GZ) 632-$050
Cable Sen.. aM FI CI'O'DeCI: Amy I. ZoIIov • (202) ..16-010I11III Julia

BucbaDln at (202) 416-1110. .
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(over)
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PCC OmDS PUR'l'BBR RATE Jla)tTCTIO.S WHILB PUSBRVIHG INCENTIVES
POR CABLB OPERATORS TO IHVBST IN NBW SBRVICES

February 22, 1994

........... Into.-.... 202 1 632·5050
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ACTION IN DOCKET CASEReport No. DC-

The Commission today completed the first round of rate
regulation to implement the Cable Television Consumer Protection
and Competition Act of 1992. The Commission unanimously adopted a
comprehensive package including revised rate regulation rules;
rules and procedures allowing cable operators to present a cost-of­
service showing; and an it~m involving reconsideration of other
regulation items adopted last April.

"These regulations are fair to cable subscribers, who will
pay reasonable rates, and fair to cable operators, who have strong
incentives for investment and innovation," Chairman Reed Hundt said
today. "We aren't claiming our job is over, but rather that our
first step is completed. These regulations will result in consumers
paying less for the same services or receiving more for the same
money," Chairman Hundt added.

Upon reconsideration of its original benchmark regulation, the
Commission decided to require that prices for regulated services
of all cable systems be lowered 17 percent. This reduction will be
reached through a two-step process.

The Commission took the first step on April 1, 1993, when it
required systems operating above a price benchmark average to come
down 10 percent. That action caused the prices of about two-thirds
of all systems to drop when comparing the same package of regulated
services. The Commission takes the second step, to ~ring prices
down another 7 percent, today. This will cause abou' 90 percent of
cable systems to drop prices for the same package of regulated
services.

The Commission also adopted going forward rules designed to
pr~serve the incentives for the cable industry to continue building
the National Information Infrastructure and to add creative new
programming services to its cable offerings. Cable operators will
be able to add value to their regulated packages of cable services
and to create new, unregulated services.

~)__s
P!DIRM. COU-.....cAT10NS COMMISSION1'''. ITMIT. N.W.
WA....NGTON. D.C. _54



-2-

The FCC's implementation of the 1992 Cable Act has already
brought an end to the r~pid price increases in cable services that
occ~rred following the implementation of the 1984 Cable Act. In
add~tion, the Commissin has adopted rules that go a ~ong way toward
improving customer service. Had the 1992 Cable Act not been
passed, prices would have continued to rise and consumers would
have paid more for the same services than they will in 1994.

Cable operators below the new benchmark and small cable
operators will have a transition period during which they will not
be required to lower their prices by the full 17 percent pending
the completion of cost studies. In addition, certain small systems
will also be relieved of the requirement to unbundle equipment
revenues and rates, a requirement which appears to have placed a
large burden on small operators.

The Commission adopted rules and procedures for cost of
service rate showings. Under these regulations, a cable operator
may request relief from the required reduction in rates by showing
that its costs of service are unusually high. The cable cost of
service policies adopted today are similar to those the Commission
has applied to the telephone industry. This traditional cost of
service approach balances the interests of the cable operators and
their customers, permitting operators to recover from customers
only the reasonable costs of providing regulated services,
including operating expenses and a reasonable rate of return.
Included in our cost-of-service rules is a provision for
streamlined showings by small operators, yet another mechanism for
lightening the regulatory burden on small systems.

The final item adopted by the Commission today affirms earlier
decisions by the Commission, such as the tier buy-through
provisions. Under this provision cable operators cannot require a
subscriber to purchase any level of service other than the basic
service in order to access pay-per-view and other premium channel
offering~.

The Commission is ~dertaking an aggressive effort of
education and assistance 1n order to maximize the effective
implementation of these regulations. In December, the Commission
created a stand-alone Cable Services Bureau to provide "one stop
shopping" for cable operators, consumers and state and local
government officials, including franchising authorities.

Telephone assistance in obtaining and completing forms as well
as other aspects of compliance with and implementation of these new
regulations is available through the Bureau. A separate contact
list, released today, is based on geographic zones and directs
people to the correct Cable Services Bureau staffers. The
Commission is also holding regional educational seminars for
franchising authorities, other government officials and consumer
representatives and a teleconference seminar for cable operators.
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Action by the Commission February 22, 1994, by

In adopting these items, the Commission also noted tha:
implementation of tne 1992 Cable Act depend3 on the participat~on

of state and local franchising authorities, who must seek
certification to regulate bas~c cable s~rvice, ar.d consumers, who
must complain to the Commission where they feel the Commission's
regulations are being violated with respect to cable programmi~g
services. The Commission also looks forward to the full
participation of the cable industry in implementing regulatio~s

that have the potential to bring value to the country as a whole.

News Media contact: Karen Watson or Susan Sallet at (202) 632-

Cable Services Bureau contact: Sandy Wilson at (202) 416-0856
5050
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Washington, i)Q: 20515-381)

January 18, 1994

Mr. Reed Hundt
Chairman
Federal Communications Commission
1919 M Street, Nw
Washington, D.C. 20554

Dear Mr. Hundt:

UVtl1~IUM j ANlJ IHVt:~ j I<,JAi iV""::'

TELECOMMUNfCAT10NS AND
fiNANCE

COMMITTE. ON GOVERNMENT OPERATIONS

SUeCOMMmE£:
COMMERCE. CONSUMER AND

MONETARY AFFAJRS

COMMITTEE ON SMALL BUSINESS

sueCOMMmEE:
S8A LEGISLATION AND THE

I am writing to urge the Commission to alleviate unnecessary regulatory
burdens created by the 1992 Cable Act on small cable system operators. Last
August, the Federal Communications Commission (FCC) stayed the effective date of
rate regulation for cable systems of less than 1()()() subscribers, effectively freezing
the rates for small cable operators until February 15, 1994.

At that time, the FCC issued a Further Notice of Proposed Rulemaking.
However, to date this proposal bas not yet been ftnalized. Without a' regulatory
framework for these small operators, these systems cannot make plans for the future.
Some system operators have contacted me and expressed their concerns that this
uncertainty is hurting their businesses. For example, one system manager expects
tentative employee layoffs due to the rate freeze and negative cash flow from this
uncertainty.

I have enclosed a copy of the correspondence that I received about this matter.
I hope you will give it your every consideration. I look forward to your response.

Warm regards,

MMM:bge
Enclosure

PlEASE RESPOND TO:

o 12 EAST BUTLER AVENUE
SUITE 111
AMaLER. PA 11002
(21St 542-7MMM

•

o 1 PRESIDENTIAL BLVD.
SUITE 200
BALA CYNWYD. PA 19004
(215) 687-3MMM

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS

o P.O. BOX 639
CORNER OF ROUTES 73 & 113
SKIPPACK. PA 19474
(215) 2B7-5MMM


